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On April 30, in collaboration with Suffolk
University, the FBA will be conducting an-
other panel discussion of family business
transition issues which will give us the op-
portunity to hear from keynote speaker Joe
Melville of CandyMan.com, a web-based
family business, and to hear from another
panel of family businesses, featuring Anton’s
Cleaners, Braintree Street Realty and Riv-
ermore Realty Trust, Ryan & Wood, Sapers
& Wallack, and Ambit Press. Stay tuned for
more valuable programming brought to
you by the FBA and its sponsors.

Although we are just entering spring,
our signature event — the Family Business
Awards — is just over the horizon. Nomi-
nations are now being accepted. The 2010
awards dinner will be held on October 21,
once again at the beautiful and wonderfully
accommodating Royal Sonesta in Cam-

bridge.

News For Nominees

This year, the number of employees
for the two larger award categories has
changed in response to requests from our
family business constituents and in consul-
tation with our independent judges. Small
business award nominees will represent
businesses with fewer than 50 employees,

mid-size business nominees from 50 to 150,
and large family business nominees will
represent businesses with more than 150
employees.

Also, for the first time, we will be honor-
ing a first-generation family business. For
purposes of this award, a first-generation
family business is one in which there are at
least two family members working in the
business, and the business has not yet tran-
sitioned from one generation to the next.

From the applicants, the judges will also
bestow a community service award for the
family business that exemplifies the great
family tradition of giving back to its com-
munity, and an adversity award for a family
that has suffered some type of adversity yet
has pulled together as a family to overcome
and keep the business moving forward.

We invite our readers to nominate a
deserving family business, including your
own, for one of these awards. Nomination
and application forms are available at www.
massfamilybusiness.com.

Through the strength of the family busi-
ness community, we will emerge from a dif-
ficult economy with more wonderful stories
of enduring family values and family busi-
ness survival and success. The FBA will be
there to give these family businesses a fo-
rum to tell their stories and share them with
us all. We look forward to your continuing
to be a part of this success. n

Estate Tax
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There are still many questions as to the
constitutionality and enforceability of such
a retroactive law.

PROSPECTIVE CHANGE — If Con-
gress can pass a law later this year, any fam-
ily suffering a death before the law was en-
acted would be subject to a carryover basis
system, and those families that suffer the
same loss after the law was passed possibly
may not.

For executors of wills, especially when
dealing with a family business and its as-
sets, there obviously will be a lot of un-
certainty. As a result, many families will
experience a delay in the transfer of the
business because of the unclear tax picture,
and executors that make the wrong deci-
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sions could possibly put the business and
themselves at risk.

Unfortunately, there is no clear answer as
to what will actually happen, so preparing
for any and all scenarios is really the best
plan. Every individual should make sure
they review their current estate plan with
their trusted advisor. Ask your advisor how
would each of these above scenarios affect
your plan? Are there any amendments you
could make? Is gifting an option? How
will it affect my business or my family’s
future?

With such an ambiguous tax situation,
the best bet is to discuss and understand
your situation. Even if there has been a
recent death in the family or someone is
ill, there still might be time to examine op-
tions regarding the estate. Not being pre-
pared could mean your family has to pay
taxes that could dramatically affect their
lives and the future of the business. n
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Like the pre-nuptial agreement, the post-
nuptial agreement should be designed to
put a chain-link fence around the stock in
exchange for a lump sum payment upon
divorce.

Should discussions regarding a possible
post-nuptial agreement with your spouse
deteriorate, other alternatives remain. The
company may amend its charter documents
to provide that any shares of stock that end
up in essentially “unfriendly” hands auto-
matically convert to “non-voting” shares.
This takes away any potential ability of an
ex-spouse to effectively interfere with the
business. Likewise, a stockholders’ agree-
ment can be amended to exclude a former
spouse from being treated as a family mem-
ber and a “permitted transferee.” Drafted
properly, such a “non-permitted” transfer
should trigger the automatic purchase op-
tion by the company or alternatively, the
business partner.

Valuation upon purchase will be a key
factor, whether using book value or value
as last determined by the board or by out-
side appraisal and with or without a minor-
ity discount. If you and your ex each ob-
tain an appraisal and they are alarmingly
discordant, be aware that a probate judge
will carefully consider and appropriately
discount or eliminate the factors he or she
deems unreasonable.

When Deadlock Threatens

What if you are “deadlocked” with your
spouse, who is also your 50-50 business
partner? The stockholders’ agreement can
provide appropriate buy-out protections,
such as a “Texas shoot-out” that requires
the stockholder receiving notice to either
accept the offer to be bought or to buy the
other party’s stock at a set price. Alterna-
tively, mediation can provide an excellent
forum to allocate assets upon divorce.

It s Never Too Late To Act

It’s never too late to protect your busi-
ness. Don’t put yourself last. There are many
remedies available. As a final note, retain-
ing strategic, rather than purely combat-
ive, legal counsel can also help facilitate
effective resolutions that will enable you to
move forward, whether or not your mar-
riage survives.
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THE KELLIHER GROUP

Skittish about investing? If market volatility has shaken your confidence about
investing, then it’s time for a fresh approach. Our core business is managing
customized portfolios for our clients and advising corporate retirement plans.

Custom Portfolio

*  Risk-managed investment process

*  Fixed income, municipal bonds, mutual funds, stocks, ETFs, and Mutual Fund Portfolio Strategies
* Discretionary, fee-based asset management through Morgan Stanley Custom Portfolio™

*  Accounts managed by experienced portfolio managers

Retirement Plans

*  Comprehensive fiduciary framework and support

*  Ongoing plan investment analysis, and employee education and communication

*  Named on the Nation’s “most successful” retirement and Plan Advisory practices by PLANSPONSOR
magazine, 2004—2008 (top 5 nationally in 2008*).

The Kelliher Group has grown to a practice of 14 professionals and well over $1 billion in assets. Our clients
include family businesses, unions and publicly traded companies, endowments, foundations and nonprofit
organizations. Explore how a disciplined investment strategy can help your portfolio recover. Please contact:

The Kelliher Group Stephen Kelliher Jack Corbett

600 Longwater Drive Senior Vice President Senior Vice President

Suite 202 Financial Advisor Wealth Advisor

Norwell, MA 02060 Senior Portfolio Manager Portfolio Manager

877-535-4437 stephen.kelliher@morganstanley.com jack.corbett@morganstanley.com
781-681-4933 781-681-4913

* Source: PLANSPONSOR magazine, December, 2008. Ranking was based on overall client satisfaction, along with evidence
of increased participation rates, enhanced rates of participant deferrals, improved asset allocation, and either reduced fees or
expanded service levels for the 2008 year.

Morgan Stanley Smith Barney, Morgan Stanley & Co. Incorporated and Morgan Stanley Smith Barney’s Financial Advisors do
not provide tax or legal advice under the Internal Revenue Code or otherwise with respect to the services or activities described
herein, and this material was not intended or written to be used for the purpose of avoiding tax penalties that may be imposed on
the taxpayer. Individuals are urged to consult their tax or legal advisor before establishing a retirement plan or to understand the
tax, ERISA and related consequences of any investments made under such plan.
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& COMPANY, P.C.

Certified Public Accountants
and Business Consultants

Insight and Integrity

99 High Street, Boston, MA 02110 * Phone (617) 439-9700
1500 Main Street, Springfield, MA 01115 « Phone (413) 747-9042

125 Wolf Road, Albany, NY « Phone (518) 454-0880

www.wolfandco.com




